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of rant Report and Order by

COPSQlidated MOD comm"py of New York. Inc.

UDder the Telecommunications Act of 1996 (the "Telecommunications Act'), Pub. L.

No. 104-104, 110 Stat. 56 (1996), the Federal Communications Commission (·Commission')

was requiIed to promulgate and implement rules under the Telecommunications Act by

August 8, 1996. The promulgation of these rules was intended to aid in the deregulation

process. ODe BRa of parti.cular conc:em in the Telecommunications Act was the inter-

connections between competing c:arr.ims. An important issue within this intereonneetion area

is that of pole attachments.· On August 8, 1996, after requesting and receiving CODllDel1ts

from interested parties in rulemaking proceedings, the Commission released its First Roport

* n.TeleeClllll1l'pniesaOllI Act required lb.utiliti.. plO'rida -a cable UlUlviliOillynem or any telecollUlllJllicerjOllI

prmBler with noadjecrimiuamy~I to all)' pol., dual, c::oDllllit aDd ri&ht-of-way owaed or cOJ)aolledby it. • 47 U.S.C•
• 224(f)(1). Howner, lb. law limited the aaee. nghll iJl certamliaWioas. A utility may -deo.y teco.. 10 ita pM,
ducta. cODd'Dita, DC ri&h1l'Of-way OIl anoa~ buiJ when th.re is iJlSlJfficieD1 cap¥ity or for rcuou of
1d:t1, reliability ud pMnllly app1icab~etIliJaeeriDg purpoIIeI•• 47 U.S.C. §22A(f)(2).
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pel Order ("Report and Order") regarding the n:fcrcnced rnJemakings. The Report and

Order promnJgatal interc:onnectio rules, including rules dealiag with pole attachments.

CaalOlidated Edison Company of New York, Inc. ("Con EdilOlluor lithe c;Ompmya)

requests recouideration and rehearing of the Report and Order. Coo Edison believes that

the Report and 0nIm' imposes requiremcIlts on electric utilities, especially electrie utilities

lib Con Edisou with expensive and diffiCUit:tD=maiiiWD and init8Jl undetgnNDd systcmI,

that go beyond Congress' intalt and that umcasonably and arbitrarily disregard the interests

of electric utility consumers and investors.

Spacifu:ally, Con Edison taplCSts rehearing with respect to the following:

• the requirement that clcctric utilities be required to expand facilities in order to

provide access to tc1ecomullmications companies:

• the rcquiremmt that aextmspacea available to telecommunications carriers

include space that electric utilities plan to usc in the future (to accommodate

growth, for example) but not for a ·specific purpose:"

• the requirement that electric utilities use their power of eminent domain in

order to acquire property needed to provide access;

• the requirement that utilities allow other supposedly qualified workers to do

the work needed to provide access:

• the requirement that dcctric utilities provide two-months norice that its

taeilities are to be modified;



• the disregard of the electric utility interest in protecting the security of its

IJIU:ID;

• tile requireDH:IU that utilities using wires for inta:nal commUDicationl be

subject to the same duties as tdecommunications caaicn;

utility transmission tom; aDd -_..---- --
-..- . _..... ~.-- -

• the failure to limit the equipment to be granted access to cables.

1. 'Utilities Should Not Be MaodatedTo
Expmd Existing Capacity Solely For
D.1Itwfjt or Atfarhiua PprtIa.

The Report and Order requires that utilities "take all reasonable steps to

accommodate [pole attachment] requests- (, 1163). A utility must take these "reasonable-

steps even in situations where the utility does not have sufficient capacity to handle the

requested attachment. For example, the Commission suggests that a. utility should increase

its pole size from 40 to 45 feet or build larger conduit spaces in order to accommodate the

attaching entity. Tbesa accommodations would be made solely for the availability of

attaching entities needs, not for utilities' own needs. The Report and Order expects that

before a utility caD deDy access based on insufficient capacity, the "utility must explore

po1CDtial accommodations in good faith with the party seeking access" ('1163). and states

that attaching entities arc not required to "exhaust any possibility of leasing capacity from

other providers ll ('1164). This goes well beyond the authority the Commission was granted

under the Telecommunications Act.



The cxmcept of nondiscriminatory access, at moat, would requiIe electric utilities to

pmvide access to spICe that is available for that purpose. In Mgipn Comm'n v. Dum.

266 U.S. 570, S'T1 (1925), the court described the duty of motor carriers as the requiremat

to -serve all, up 10 the capacity of his facilities. •

1bae is no basis forlinposuJ.g on dectric utilines-the duty to expand their system to

acccmunodat.e telecommunications carrierS.- The Commission uses the nondiscriminatory

access conc:ept to assume that Congress decided to make electric utilities the "builder of last

l"ClI01'tU for the nations's telecommunications industry.

It is insufficient to say that because electric utilitiel arc allowed to deny aca:ss for

·technical· and similar reasons that the requirement is a rational one.

U1i1itics are not in the conduit or pole business. Requirements that they,pedoun

CODStlUction jobs for the tck:commuDieations industry means that (1) electric utilities will be

seen by the public as digging up the streets to expand electric utility conduit Ilagain"; (2)

electric utilities will have to divert their management and supervisory resources to

perfomrlng projects for the telecommunications industry; and (3) electric utilities will be

required to put the regularity of supply to their consumers at risk while they perform

unnecessary electric m-wiring work on their facilities.

SiDcc most things are "possible,· there may be no "teehnica1" reason that a particular

job of expanding a conduit cannot be done. But that does not mean that the electric utility

should be conscripted to perform that work, putting its operations and reliability into jeopardy.
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2. UdIIdes Sllouid Nat Be
Itequind To Allow Attv"inl
J>dit'" IDtG Its '..." SpA.

The rules state that all unusai space on utility pola and conduit3 other tban

space held for a -specific" pUJpOJe must be made available for telecommunications cmi=s

(, 11~-117O). CoIl Edison's system has very little extra apace reserved for a lIspeciflc·

puxpo. unless the tenD -specific- pUqX;;e-~C1udes-the- specifIc puiPoSe of providing for
.. ..... .....-

space for facilities needed to accommodate projected growth in demand.

If the rerm -specific- does not incl~ mom for a utility's projected growth,

tbeD the rule does not reflect the reality of operating a modern electric utility. Con Edison

lypicaI1y builds into its conduits room for anticipatai growth. The investment in its conduits

rmJects the costs of building-in growth, and utilities charge their custoJnerS for the larger-

sized farJlity. If a telecommunications cmier uses this extra space, it will aa:deratc eleetric .

utility consuuction and inaase the bills of electric ratepayen because the electric ratepaym

will be charged the higher cost of the newly-eonstructed plant when it is built.

Utilities should not be mandated to allow attaching entities to usc reselVe space

while the utility is not using the space. Reave space serves a specific purpose.

3. UtDldes Should Not Be Expec
ted To Use Its Fmineat Domain
Agtbority For Attaching Entitim,

In the Report and Order, the Commission announced that "a utility should be

expected to =mcise its eminent domain authority to expand an existing right-of-way over
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private p10perty in order to accommodate a request for access, just as it would be required to

'l'be CommissUm should eliminate this rule. First, in New Yark, as is

probably the casc in many other jurisdicdon.s, this rule extends beyond the boundaries of an

electric and gas utility's c:omtemnation powers. Pertinent New York law permits an electric

and gas corpaJatioD the -power anaautliOritj to acqiJim suCh real estate as may be IH'C"Bay

for itl corpotate purpose and the right-of-way through any property- NY Transportation

Coqxntions Law § 11 (emphasis suppliai). Con Edison only has the power and authority

10 condemn for itt own cmporatc purposes. The use of this ploperty for telecommunicadolls

entities would not fall within Con Edison's corpomte purposes. Therefom, any attempt by

CoD Edison to usc its eminent domain powers on behalf of another entity would violate New

York law.

Second, the Commission is overreaching and potentially overstepping its

jmUdiction with this rule. Utilities cannot be mandated to use their eminent domain power

for other entities. Telecommunications providers, not utilities, are the proper entities that

should be e.xccising the eminent domain power to gain ao:ess to these facilities if they desire

access. This attempt to ¢gcy-back telecommunications providers' usage of condemnatioD

and eminent domain powers of a utility is overreaching and intrusive. There is no mention

of eminent domain powers in citbcr the law or the cmresponding conference report. 'Ibis

interpretation is totally inappropriate.
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4. Oldy IDdiYidaaII Employed
Or Jlesipeted By UtI1IIieI
SIaoaId Be Pa;miHed In The
J'n"iwity of UtiUly Facilities.

One iuue raised in CODUDalts wu that of the proper persoanel to be autho

riml to work around utility facilities. In the Report and Order, the Commission addreued

this matam'. It was staaal that -we will not requite parties seeking to make attachments to

UIe the individual employees orCOD~ JUn:d or pre-designated by the utility- ('1182).

Although the Commission would permit the utilities to require that -individuals who will

. work in the proximity of cIectric lines have the same quaJifications in tenDS of training, as

the utility's own workas, II but the -party seeking aceess will be able to use any individual

workers who meet these critmiatl (11182). The Commission justified this requirement by

maintaining that any mandate for workers would impede access and/or lead to disputes over

payment rata for the worl=s.

Con Wison's training and experience requirements are very rigorous, and they

are cailorcd to the design of its system. Indeed, in some areas, they exceed govemmcnt-

mandata! requin:ments. These IUles have been imp1emc:nted for both the safety of the

equipment and personnel as well as the reliability of the system. ne infrastructure of Con

FAison '5 systml is more complex than any other utility system. This is due to the

Company's inftastrueture and redundancy designs. These designs have been built to

accommodate the particular Iocational factors of New York City as well as the higher level

of reliability nfllCl":SS3ty to serve the Company's customers. Outside personnel unfamiliar with

this system could unintentionally damage or destroy a highly valuable system that Con



Edison baa warbd very bud to maintain. Thus, an outside seasoned expert would not be

-qualified- to work on Con EdiIcn's system beaUIe the worker would not have satisfied

CoIllWson's n:quiremeDtJ for experimJce gained tbmugh actual "lumds on" experimce on

the sysU:m, 11DdIlr the supnisiOl1 of individuals who have substantial familiarity with the

Company's UDique system.•

Nor does theComiiUsiiOiirs"i1ilC-~ -to rcspecUabor exmtracts and labor
. ..... -.- - . --

Jaws. For eump1c, the rule could be read to require the Company, in effect, to contraCt out

work on its facilities. Such a rulc arguably implicates Con Edison's colla:tive-bargainjng

agreenumts with its unions, which contain various provisions applicable to CODtracting out

work, and which also contain grievancclaIbitration plocedures for teSOlving disputes over

c:oatmet issues. Such tenns should not simply be ignon:d.

AI to the assr:rtaI jllstifla tion for the rulc, rates of pay for utility work:ets

should be a negotiated portion of the pole access agn:ement and, consequently, access would

not be impedal if the costs are defined within the contract or agreement. Thus, this role

should be eliminated and utilities permitted to mandate that only their employees allowed to

work on sensitive equipment.

• CoIl~ WDlIId. III a miuimum. requin III iDdanmty provilioll for liability in 1ho IlYllllt tbI1 • provider ...
tD lIN ill 0WIl c~. ThiI WOlIld iDdwle cenaiD finaac~ and .iD.mraXlce requiremllDfa. Th1a slwu1d DOt be
CGIIIiAIetecl impecliq aeeea.
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5. Nada ModiDation To
Pole Aa.rh S....... Be Giy..
WIIIiD A O. To Ttro-Week PaW
Wen Aoy Modif"pc,tjp'J, Nat Two MQDtbs.

1be Report and Order IequiIes that if a writtea agreement establishjng a notice

period for parties does not exist, thal uwritten notification of a modification must be

pnMded to partia •.• at last 60 day. prior to the~t of the physical- _ .... - _. _.. - .__.~.- ~ - -"

modificatioD itself" ('1209). "The Report"~~ justifieS the notice period in by

-not[Ulg] tba160 days have been advocated by several parties" ('1207). In addition, any

-[n]oticc should be sufficiently specific to apprise ihe receipt of the nature and scope of the

p1anntld .moctifbtion.- ('1209). '!be Commiuion does, however, permit notice of

moctificatjm "as lIOOIl as reasonably practicable" in an emmgcncy situation. Finally, the

Commission "encourages- parties to negotiate acceptable notification terms <112(9).

AlJowing a QC100 to two-week period provides an ample notification period for any attaclring

entity. Scheduling changes, manpower shortages, and budget constIaints make a 6O-day

notice period burdensome. This is another attempt to micro-manage the relationship between

two cont:rading parties. The rules regarding notification should be ellminatrd as the parties

should be able to work out thc:sc details on a case-by-aue basis.

6. The Burdm Of Justifying The DeDial Of
Ac,ug Should Be PIKed OD The Reqms
tiM Entity. Not The Depyin, UtiHty.

1betc are several problems with the dispute resolution requirements that the

CommWion has promulgated. Utilities should not be immediately mandated to provide

copies of maps, plats and other relevant data.
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CoD Edison and its customers have a sUOIlg interest in the security of its

system, aD interest that should not be pusbed aside in a rush to implement rules. There D!lIIl

implementing mJes. '!be Commissim bas a duty to accommodate all thole interests, and DOt

7. The CoJDmjeioa J"PIJI:o~AAd
IDcotredIJ latapleted 'lbe DeflnItiCMl8I
Win or The TcJermmnppjratipm Ad.

The Telecommunications Act dcfiDcs the term utility as •any person who is a

local excbaDge canier of an electric, gas, water, steam, or other public utility, and who

owns or controls poles, duets, conduits, or right-of·ways used, in whole or in part, for wire

COIDIDnnir-ations.· 47 U.S.C. § 224(a). The Report and Order then interprets the phJu: by

deIerminiDg tbar the term wire communication is "broBd and c1eMly encompasses an e1ectric

udlity's im&:mal communications" <'1174). Thus, if a utility has aD intemal communications

system used solely for its own pUlpOSCS, any of the Company's facilities would be subject to

the Pole Anacbment provisions of the Telecommuni.cati.ons Act.

Tb.ese mIca incorrectly interpret the intent of the Telecommunications Act by

bmIdly expBnding access zequirements. The Commiuion's intetpMlatioD of the definition of

wire communiC2tions expands the taw in an area where the law clearly docs not require

expansion, burdening electric utilities.
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I. 1'IIe TeJert·'p·...... Act 0DJr Mandlted Aa:ms
To PpIcs. llgctJe Coadajll.pd-IJIJdHi.WU.

'Ibe TeJecommuDieations Act vr:ry speciftcally stated that te1a:ommunicari

providers would have accas CD poles, ducts, coaduits, aDd rights-of-way. There wu no

maltioIl of ttaDIIniasioa towers, pathways. geaendDg stadons, bUildlnp or.any other

caqmy of facility of a utility. The Repmt and Order seems to require access to gteater- -_ ..... -.- - . - _.... -_.- -. - - ,. - .-

llUIIIber of facilities than those four~~ the law. Regarding transmission

towers, the Report and Order states I[W]e believe that the breadth of the language contained

in section 224(t)(1) precludes us from making ablalllcct det.emtinatian that Congress did DOt

intend to include transmission facilities" ('1184). Four facilities lIe covered by the

1t&isJation - poles, duets, conduits, and rights-of-way. TransmIssion toWerS are not coven:d

by the law. The Te1ecommuDicati. Act did not allow access to a utility's gcn=ation

s1Ition~ traDsnriuiou facilities or utillty meters. The attachment obligation imposed on

utilities are significant and should not be expanded into areas not addtessed by Congress.

9. TIle Only Type Of Facility To
Be Attached Should Be Cables.

Neither the Telecommunications Act nor the Report and Order discuss the

equipment that can be attacbed. The Report and Order states that we "do not believe that

establishing an exhaustive li3t of such equipment is advisable or even possible. We pa:sume'

that the size, weight~ and other chalacteristics of attaching equipment have an impact on the
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safety, retiability, and engineering prlacipla. The question of accaa should be decided

III this case, the CommisIioD misuDdmstands the mum of the law. The ODly

equipment permitted to be attached 10 utility facilities are cables. 'l1Ie intent of the law 'NIl

to allow entities 10 attach a1oD& ctistributian networks, and caasequeatly the only facilities

that c:ould pouibly be contemplated to attach along these distribution networks would be
- ~.-.- ~. .

cables. Certainly, equipment that does not need a right-iJf-way should be excluded. The

Commission is again attempting to improperly expand the requirements of the
-;:."

Telecommunications Act.

CONCLUSION

Par the reasou set forth herein, the Commission should allow rehearing aDd

teCO"sidc:r the Report and Order and adopt rules consistent with Con EdisonI s position.

/~lly Submitted !
(I /4i2tc4:i /('iOJ\,fJlrJi /LN5

ConsoJid&fed Edison Company .
of New Yark., Inc.

4 Irving Place - Room 1815-8
New York, New York 10003
(212) 460-6330

By: Iohn D. McMahoa
Mary L. Kmycsic

Dated: September 30, 1996


